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as per the Makkathayam rule of inheritance an undivided brother of a
deceased person succeeded to the self-acquired property of the deceased’in

preference to the wife and daughter of the deceased. If thatis so the daughi °
ter’s son who comes after them under the general Hindu law cannot “have:;
a superior claim unless a custom to that effect is pleaded and proved! 8t
a custom is neither pleaded nor proved. s

12. No other contention was raised before us.

13. In the result these appeals fail and they are dismissed.
circumstances of the case we dircct the parties to bear thei
Court. A

(1972) 2 Supreme Court Cases 594 h

(From Madras High Court)

[BEFORE K. S. HEGDE, A. N. GROVER AND D. Gg¢ ALEKAR, J1.]

N. S. VARDACHARI Appellant;
Versus

G. VASANTHA PAI AND OTHERS
Civil Appeal No. 586 of 19711, deej

Counstitution of India—Article 171(3)
member of the same electoral colle;e

Respondents.

politieal issues.

iemcy—Whether
: re.entnti&gl

Election—Graduates’ Cons
Constitution of India—Arti
to 10-A. .

Election——Grnguatgs
can be candidate in"G i

e ch;,slatlve Counci fg,om
'lhe Supreme Cop’ wh:le fﬁrmmg the ﬁndlngs of the High Court

*by a polmcal parsy and that apart he being a
a candidate in the election.

: _,,\TAppeal under Section 116-A of the Representation of the Peopic Act, 1951, from the
{idgment and Order, dated Decenber 15, 1970, of the Madras High Couttmzhcuon
Petition No. 2 of 1970.
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Held -

(i) The respondent’s propaganda that his opponent was not qualified to be a
candidate, was only an opinion. An opinion, much less an opinion g0 a‘r‘ .

question of law cannot be considered as a statement of fact. Furgglc

opinion cannot be said to be either not bona fide or groundlcss as the

Supreme Court in G. Narayanaswami v. G. Pannerselvam. Hence
under Section 123(4) fails.

Guruji Shrihar Baliram Sivatode v. Vithalrao, (1969) 2 SCR 766 ¢
yelied on. ;

G. Narayanaswami v. G. Pannerselvam, (1972} 2 SCC xxiii.

fastituency can
not be undue influence wnthm the meamng of S n 123(2). Candidates
: 3, they can also raise
tention is untenable

social, economic and legal issues. The fact ﬂgat ac

does not convert it into an undue influence, (Para 12)
S. K. Singh v. V. V. Giri, (1971) 2 SCR 197 : (197%
The respondent was entitled to place hisiivi efore the electorate and
cven tell them that if his opponent is et iy election.

( Pgra 14)

(i5) It is erroneous to conclude th
Conmtuency. There is mg refe

the pictur~
X et-up. O.r
Constitution and the Act refer to ¢
to which they bclong.

come irrelevant.

(Para 18)

may cither be a member of
outsider. This question is no

(Para }9)
CC xxiii

hebe is no legalobjccnoj for aa olitical party sponsoring candidates to
tj‘ge seats in the Leglsiatn‘ (Para 20)
o (Para 21)
R. M. Stshadri, Senior Advoc e (K. C. Agarwala, E. C. Agarwala for Appellant ;

. and A, T. M. Sempath, Advoeates, with him)
Senior Advocate (S. S. Favali, P. C. Bhartari, J. B. for Respondent
kmﬁand Ravinder Nasrain, Advocates of M/s, J. B. Dada- No. 1.

- chanjl & Co., with him)

S. §. Khanduie, Advocate and Vinset Kumar, Advocate for Respondent

No. 2.
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The Judgment of the Court was delivered by

Hegde, J.—This is an election petitioner’s appeal under Section 116-
of the Representation of the People Act, 1951 (to be hereinafter referred
as the Act). It relates to the election to the Tamil Nadu L
Council from thec Madras City Graduates’ constituency. The electio
held on April 11, 1970. Secven candidates contested in that electid:
election was according to the principles of proportional represen
means of single transferable vote. The Madras City Graduates’ co \
was a two- member constituency. The lst respondent, Vasintha, Pair N

swamy was declared elected in the second count. The elegH
Pai was challenged by the appellant Vardachari who e
constituency in quesiion on the ground that Vasantha Paivwas fghilty of
corrupt practices mentioned in sub-sections (2) and (4) o%’\ ection 123 of
the Act. The High Court came to the conclusion that the“fititioner has
failed to make out his casc and consequently dxsmlssed e election petition.
Hence this appeal. :"m

: (13that he (Vasantha
ati“the High Court of
ition” between him and
s a non- polgt:cal and

2. The charges levelled against Vasantha Pa.i ar
Pai) falsely carricd on propaganda to the effitl
Madras had decided in an earlier electlon""p
R. N. Seshadri that the constituency in igué

Narayanaswamy having been sponsor §g¢atantra Paptyrany votes
given to him will amount to ““throwi bf the vates u%nd (Q) that
Narayanaswainy being a non- gra.duatc wias ca;&dldate

at the election.

3. Itmay Dbec noted at this stagett object to the
candidature of Narayanaswamy before"eh'e Returning inﬁcet on the two
grounds mentioned earlier. The Returning Officer rejgcted those objections
holding that there was no magéridl;before him to show: tha{tjﬂarayanaswamy
had been sponsored by the Swatantra: Party and fur that' in his view a
non-graduate is not disqualified fém seeking, ?kji‘ho from a graduate
constituency. Even aftersithe Retlirning @iﬁce rjéjemed the contentions of
Vasantha Pai, he adm:ttcdly RO DA da refeired to earlier

¢

tes what are cda;rupt practlces for the purposes
: he extent material for our

afty direct or indirect interference
t.of the candidate or his agent, or of
the candldate or his election agent,

y a candidate or his agent or by any other
person, with the conSentﬁf a candidate or his election agent of any
statement of fact which ‘is false, and which he either believes to be false
does not believe to be true, in relation to the personal character or
gonduct of any candidate, or in relation to the candidature or with-
rawal of any candidate, being a statement reasonably calculated to
prejudice the prospects of that candidate’s election.’’
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5. Before examining the points in issue, it is necessary to sct out a few
more facts

6. In 1967 a scat in the Madvas City Graduates’ constituengy
vacant. For that seat election was held on August 21, 1967. In
election Vasantha Pai was one of the contestants. One of the other
testants was R. N. Seshadri. R. N. Seshadri was declared clecte
secured the highest nurnber of votes. Thereafter Vasantha Pai ¢
the validity of the election of Seshadri on various grounds,g
grounds taken by Vasantha Paj was that in an election f¥6
constituencies political parties were not competent {o sSpgrs
Seshadri having been sponsored by the Swatantra Party,
to be a candidate. Yet another ground taken was that Sesh;;qir
of corrupt practicer coming within sub-section (3) of Section
The High Court set aside the election of Seshadri on the ground
guilty of corrupt practices mentioned in sub-secti {o of Bection 123.
Dealing with the question whether Seshadri was g Blif #0 be a candidate
at the election or not it observed that there is no satigfactory evidence before
it to come to a conclusion that Seshadri had becen sp&moré{l by a political
party. But proceeding further it observed :

““It i3 quite well known that the ohmcll- i
Council from the Madras District Gﬁqd' i : “i-ns a noo-
party eclection. No party symbols 4 The
political parties cannot also nomina fg

7. Aggrieved by the decision t
matter in appral to this Court. This"Eourt
Court that Seshadri was guilty of the: joh
section (5) of Section 123 of the Act, Evidently this anﬁ was#not invited
to consider the correctness of the:observations of the fean q@_tnal judge that
‘““election to the Madras Léb tive Qouncﬂ flom~ he ¥ladras District
Graduates’ Constituency is a i, judgment of this

Court did not touch that 1_? in

g samha Pai persisted in
“@etirt had held that the
Madias District Gradu-
‘ itical party can sponsor a
candldate in that ele'cﬁ' it He also carrié fpropaganda that Narayana-
swamy’s candlgf fare“:zhat by the Swatantra Party and
therefore according %, hi 5 ified to be a candidate.

carrymg on propagand
election to the Madras
ates’ Constituency na

1gdet out these factg'we w rst consider whether Vasantha

guilty, of. a corrupt pt’acuc coming within sub-section (4) of Scc-
tion 123 The?%charge uncg mthxshe d s based on two grounds, viz., that
he had falsel ‘carried ol 8 fida that the High Court had ruled that
% non-political constituency and further
Alse propaganda that Narayandswamy was not
he ingredients of the corrupt practice men-
tloned in Section 123(43 as'set out by this Court in G suruji Shrihar Balirar.
ide v. Vithalrao and Others,t are—
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person with the consent of the candidate or his election a.gent
of any statement of fact;

(2) which statement is false and which was believed by the candid
to be false or at any rate was not believed by him to be. #ru

(3) the said statement relates to the personal character or cqndqyr,;
a candidate or in relation to his candidature or withdr
and

(4) the same being a statement reasonably calculated, to pre_] ) 5hc
the prospects of that candidate’s election. 1

10. Taking up first the propaganda of Vasantha P 'thai: Nariyana-
swamy was not qualified to be a candidate, it was only an‘Gpinion expressed
by Vasantha Pai. He made no statement of fact. An opijfion, ju
an opinion on a quesuon of law cannot be considered as a stat‘&‘mqm of fact.
Further his opinion cannot be said to be either not bona fide orig¥oundless as
the same was accepted as correct by the High Court @ amil Nadu in the
election petition filed agamst Narayanaswamy t ithat decision was
reversed by this Court in G. Narayanaswami v. G. Pan Eh and Others.t

11. 'The fact that the Returning Officer had™ ‘that Narayanaswamy
was qualified to be a candidate did not preglude 'V, anﬂxa Pai from debating
that issue before the electorate. Vasantha Pai Jdhe High
Court has held that the Graduates’ con 1§ fq‘én—pohtlcal go’ﬁ’sntuency
cannot be said to be false stateme I-flgh Court aefvertetfe;ly or
inadvertently said so though it was wron \mg so as we shal pmsently
see. Hence the charge under Sectig .

whether a polmcal party is comp
constituency can be undue inflyg
Both candidates have place
Vasantha Pai sought suppor i

Narayanaswamy relied on thi, Pte ﬂNote issife
that political parties are not Tn:ecluded from”
Graduates’ constituénci Ca’mdldates in ifidTe not only entitled to
raise political issuey, th also 1aise sof xal, ‘gconomic and legal issues.

The fact that a ¢ ‘nt 3 is untenable ‘does #6t convert it into an undue
influence. _ peigl the expression ““undue influence’’
in Section 1‘73( : bsé s’ Cgurt in S. K. Singhv. V. V. Giri :3

old. (1) freedom in the exercise of
free to exercise his own judgment,

s to be best fitted to represent the
and have the means of going to the
intimidation.’

‘Lvu‘y voter shq‘uﬂdt' b
. candidate he }Eehe

. observed after taking into consideration

pursuit of purity of elections the Legislature
f":mm ‘ned upon attempts to'assail such purity by means of false statements
réiatmg to the personal character and conduct of a candidate and made

4Civil Appeal No. 189 of 1971, decided 3. (1971) 2 SCR 197 : (1970) 2 SOC 567.
on April 12, 1972: (1972) 2 SCC xxiii,
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such acts punishable thereunder. But the fact that making of suchéa
false stateinent is a distinct offence under Section 171-G does not and.s
cannot mean that it cannot take the graver form of undue influepge
punishable under Section 171-F. The false statement may be of: syg
virulent, vulgar or scurrilous character that it would either.de
tend to deter voters from supporting that candidate whom they
have supported in the free exercise of their electoral right but {
being affected or attempted to be affected by the maker or the p
of such a statement. Therefore it is the degree of tavity
allegation which will be the determining factor in deciding whethet it
falls under Section 171-C or Section }71-G. If the ﬂéga_ﬁf{én )
false and relating to a candidate’s personal character‘oy c duct, made
with the intent to affect the result of an election, docsiot apiount to
interference or attempt at such interference, the offence Wwould’ be the
lesser onc. If, on the other hand, it amounts to interfise

attempt to interfere, it would be the graver offencesunder Section 171-F,
read with Section 171-C.”’ ¢

¥

14. Herein it may be noted that Vasantha Pai did not make any
attack on the character of Narayanaswamy. Hi ntéition was that the
election to the constituency in question wasmonspolifical 'and that Narayana-
swamy was not qualified to be candidate; He Being not a graduate.
Vasantha Pai was entitled to place these, pointy igW before theg*électorate
and even tell them that if Narayanasy elécted he may challenge his
election. It was for Narayanaswamy® porters to countex therargu-
ments advanced on behalf of Vasangha Paj *

16. At the same time we ghirik it necessary to obsgrve that the conclu-
sion of the Madras High Courfin R ..N. Seshadri’s case"that the Graduates’
constituency is a non-party ituency is an erfonegus €onclusion. There
is no reference to politic esi’either i ouf Consfitution or in the Act.
The political parties comelintg:;the picture indireétly though they have an
important place in ofir po} ticat-;;?%pt-up. Our&Gonstitugion and the Act refer
to candidates ag such " : es to which they belong.
Article 173 of the & iﬁ"cations of the person to
be chosen to fill a s They are—

¢’ and subscribe :before some person authorised in
f by the ElgétioniCoinmission an oath or affirmation
fgocarding to the frm setiout for the purpose in the Third
Sg%;_he?@ule to the Constitutign ;

s it
43) in tl;ﬁ case of :
Iéds than 25%e

wJségislative Assembly he must not be
s of age and in the case of a Legislative
vot be less than 30 years of age ; and

other qualifications as may be prescribed in
under any law made by Parliament.

that behalf by

iﬂ Then we come to the provisions of the Act. Section 5 of the Act
% presctibes the qualifications for membership of a Legislative Assembly. 1In

e

sase of a general constituency, the only qualification prescribed is that
he must be an elector for any assembly constituency in that State. Section 6
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prescribes the qualifications for membership of a Legislative Council. That
Section reads: :

‘(1) A person shall not be qualified to be chosen to fill a seat@m/
Legislative Council of a State to be filled by election unless he is
elector for any Assembly consntuency in that State.

unless he is ordmanly resident in the State.’

18. The Representation of the People Act, 1950 pry cr1bgj§‘ q
tions for being enrolled as an elector. Sections 8 to 10-A’ef the Act, set out
the grounds which disqualify a person from being a candldabg If a" person
possesses all the qualifications prescribed in the Consntutwh a,gwell as in
the Act and has not incurred any of the disqualifications menu&iped therein
then he is qualified to be a candidate. It may lgok atgmalous that a non-
graduate should be a candidate in a Graduates®.cons iuency. But if a
candidate possesses the qualifications prescnbed 4 haé‘anot incurred any

i r in the Act other

consideration becomes irrelevant. That 1s thi
Court in Narayanaswamy’s case (supra). ‘

inembers of the Asser;'%bly( )izhould
ars™iof “the Legislative Council from
amongst persons who are not membegs of ‘the wsembly. uekgistipula-
tion is made in the other clauses £ tHat Article.
conclude that when elections are held uridet
article (3) of Article 171, the person to be
of the electoral college in quesu We see no logic thr';f reasomng The
relevant provisions do not say sg"“Erom the langua.g .of se provisions,
it is clear that the candidate x ther be a membe the electoral college
in question or even an ou_ts1 r fi‘ms questxonﬁ'is mt‘ﬁre res mtegra It
is concluded by the decmor{ Qf th o Naraﬁandzi‘wumy S case (Ssupra).

; e@u@n to the Graduates’

},ted on behalf of Vasantha
elli%as the forms prescribed.
! 3 nommatmg ndidates for legislative assemblies
there is a columm; \qu.u;m ‘the candidafe tsimention whether he belongs to
a political partyif s whlch party, wﬁerf $ithere is no such column in the
form prescnbeda for nd; to'the Legislative Council. From
this we "“”“‘k_d* ‘:}.,to ififer that thfﬂ eIectrc&_ #'to the Legislative Council is non-
politic inion thlS 1S al__:g errgneous contention. The electors to
the legxslatlve ksserhbly arg, by aimd lai;ge illiterate. Hence to facilitate the
freedort. of votmg, the symﬁ yysterrithad been introduced. There are two
types of S«ymbojgb viz., reser(ﬁed symhols and free symbols. Reserved symbols
are allottéd. ohly to candidités’ sponsored by recognised political parnes.

tee symbols are given to others. In order to allot the reserved symbols, it
is necessary for the ElectionCommission to know whether a particular
candigate is the nominee of any political party. Symbol system is unneces-
sary m the elections to the Legislative Council because the electors therein
“are byrand large educated. They can exercise their franchise without the
--Wﬁnce of the symbols. We can see no legal objection for any political
parfy sponsoring candidates to the seats in the Legislative Councils.
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21. One other question remains to be decided. The learned trjal
judge has imposed penal costs of Rs. 500/- on the appellant ; that in additién
to the ordinary costs. It was contended before us that the learned judge had: *
no competence to impose penal costs. We do not think it necessary to_detide®
that question. From the facts and circumstances of this case, wétdosnot
think that there was any justification to impose penal costs. We aqaordzq gh
set aside the order imposing penal costs. In other respects this appea ails’
and the same is dismissed with costs. 3

(1972) 2 Supreme Court Cases 601
(From Punjab High Court)

[BEFORE K. s. HEGDE, P. JAGANMOHAN REDDY AND H. R. KH:
HUKAM CHAND ETC.

Versus
UNION OF INDIA AND OTHERS

And
PRITHVI CHAND (deceased) through LE&S

UNION OF INDIA AND OTHERS®

Civil Appeals Nos. 177 of 1968t, -

“and 1081, 1094-1095
decided on* Ag

gum 99,1972

1954 (44 of 1954)
makin' power nnder

“{Compensation and Rehabilitation)
Government to make rules, the rules
) There is nothing in the language of
¥al Government cither expressly or by
le retroactively, the Central Government
power if it gave retrospective effect to any
is that unlike Sovereign Legislature
fact laws with retrospective operation, authority
’inaknng subordinate legislation has to act within
" the limits of its pd er and cannot transgress the same. (Para 8)

f‘i\p eal by certificate from the judgment and decree, dated April 21, 1966, of the
un_)ah High Court at Delhi (Circuit Bench).

prpcal by Special Leave under Articles 136 and 133 of the Constitution of India from
¢ epmmon judgment, dated September 13, 1966 and April 21, 1966, of the Punjab High
C’bﬁ‘r{ at Delhi (Circuit Bench) in Letter Patcnt Appcal No. GO-D of l965 and Letter Patent
Appeals Nos. 59-D of 1962 and 73-D of 1965 respectively.




