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ABSTRACT 

A guardian is given the power to take care of the minor and decisions on his/her behalf until 

he attains the age of majority. The welfare of the children is the most important aspect to be 

taken into consideration. The modern law on guardianship is laid down by the British. This 

research paper will answer various questions that pop up in the reader’s mind upon reading 

the beginning of the paper. The research paper will deal with various terms, provisions related 

to the appointment of the Guardians. Topics like who can appoint or who cannot appoint, the 

role of courts, or guardians' removal are dealt with. The readers will get a crystal-clear picture 

of the various provisions by which a Hindu, father or mother or widow can appoint a guardian. 

Some of the major amendments in the act are also taken into consideration.  
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INTRODUCTION 

There were not many laws developed in the ancient Hindu Law related to guardianship or 

minority. In ancient India, the Karta of the Hindu family was given the duty to take care of the 

minor after the death of the minor’s father or husband in a joint family. The modern law has 

been drafted by the Britishers there in India1. The laws made have various provisions for minor 

guardianship like- natural, testamentary or otherwise.   

The Hindu Minority and Guardianship Act, 1956 is an additional act to the Guardians and 

Wards Act, 1890. Both the Acts applies to Hindus. The later act is applicable for the 

appointment of the guardians irrespective of caste, creed or religion. However, upon 

determining the guardianship of any Hindu minor, both the acts, HMGA, 1956 and GWA, 

1890, are read together in the court of law. The Guardians and Wards Act, 1890, is the basis of 

the HMGA, 1956. The present act extends to the whole of India except the State of Jammu and 

Kashmir and applies to the Hindus living in the territory of India and whom all are outside the 

said territories2 

 

KINDS OF GUARDIANS 

A “minor” means a person who has not completed the age of eighteen years of 3. A guardian is 

a person who takes care of the minor and his property as defined under Section 4(b)-  

• A natural guardian4 

• Appointed by the father’s or mother’s will 

• Appointed by a court of law 

• They are entitled to act as a guardian by any enactment of Ward’s court.5 

  

 

 
1 R.K. Agrawal, Minority and Guardianship, Hindu Law 
2 Section 1 of the Hindu Minority and Guardianship Act, 1956 
3 Section 4 (a) of the Hindu Minority and Guardianship Act, 1956 
4 Section 6 of the Hindu Minority and Guardianship Act, 1956 
5 Section 4(b) of the Hindu Minority and Guardianship Act, 1956 



VOL. 1, ISSUE 2 

 

LEGALITY VIABILITY LAW RESEARCH JOURNAL 

 

 

 3 

OTHER TERMS 

• De facto- The term “de facto” is not mentioned explicitly in the HMGA, 1956. 

However, the concept is accepted today. De facto guardian means when a person has 

himself taken the responsibility of the welfare of the minor as a person and his property 

without any legal action. Anyone cannot become a de facto guardian of a minor, and 

there must be some regular course of conduct on his/ her behalf for the minor. However, 

after the amendment in the year 1956, de facto guardianship has been abolished under 

Section 11 of the act.  

 

• Ad hoc guardian- The term “ad hoc” has not been used in the act. Ad hoc guardian 

is a person who becomes the guardian of a minor for a definite period and is not 

regarded as a natural guardian of the minor. The ad hoc guardian has no right over the 

minor and his/ her property.  

 

• Guardian by affinity- in simple terms, the guardians of a minor widow is the 

guardian by affinity. In ancient times, when the husband of a minor girl died, it was the 

duty of the father’s relatives to look after her. However, in the absence of relatives, the 

duty passes to the girl’s father. This provision of guardian of a widow was given in the 

act before 1956 and in the Guardians and Wards Act also. However, in the present 

HMGA, 1956, there is no provision for the guardianship of the widow. 

 

 

• Guardian ad litem- when a child lacks emotional, mental support of his family, the 

state appoints a representative that he is both mentally and legally supported. The 

representative represents him in a court of law. The guardian ad litem can be a person 

of the Bar Council or any advocate but cannot witness the instant case. The guardian 

ad litem must explain to the minor all the proceedings of the court, hearings, etc.6  

 

 
6 Iti Pandey, Program Analyst, India, “appointment and duties of guardian ad litem, (April 9, 2021), https://i-
probono.com/articles/know-law-appointment-guardian-ad-litem/ 

https://i-probono.com/articles/know-law-appointment-guardian-ad-litem/
https://i-probono.com/articles/know-law-appointment-guardian-ad-litem/


VOL. 1, ISSUE 2 

 

LEGALITY VIABILITY LAW RESEARCH JOURNAL 

 

 

 4 

• Testamentary guardian- Section 9 talks about the testamentary guardian. The 

father gives this guardianship upon signing a will to take care of his/ her minor child 

after his death.  

 

AMENDMENTS IN THE ACT-7 

S no. Old Act New Act 

1.  The father can remove the mother 

from being the natural guardian by his 

will. 

Now, the father cannot disentitle the mother 

from the natural guardianship of a minor by 

appointing a testamentary guardian. 

2.  De facto guardian was allowed Section 11 of the Act restricts de facto 

guardians of minor from dealing with the 

child’s property. 

3.  The father had the custody of the child 

if he switches his religion. 

Now, the father has no custody if the child 

renounces the world or change his religion. 

4.  The father got unlimited power 

regarding the minor’s immovable 

property  

Now, there has been set a restriction that the 

property can be worked upon only with 

permission of the court. Also, the condition 

goes the same for the testamentary guardians. 

5.  For custody of children below 5 years, 

custody was given to the father. 

Now, the mother is entitled to custody. 

6.  The age of minority under Hindu Law 

was   

It has been too unlike general age, i.e., 18 

years 

 

 

 
7 Hemant More, “The Hindu Minority And Guardianship Act, 1956, (April 8, 2021), 

https://thefactfactor.com/facts/law/civil_law/family_laws/hindu-laws/hindu-minority-and-guardianship-

act/3591/#:~:text=Changes%20made%20by%20the%20Hindu%20Minority%20and%20Guardianship%20Act%

3A&text=The%20long%20list%20of%20natural,Section%206%20of%20the%20Act)&text=The%20Custody%

20of%20minor%20child,(Section%20of%20the%20Act 

 

https://thefactfactor.com/facts/law/civil_law/family_laws/hindu-laws/hindu-minority-and-guardianship-act/3591/#:~:text=Changes%20made%20by%20the%20Hindu%20Minority%20and%20Guardianship%20Act%3A&text=The%20long%20list%20of%20natural,Section%206%20of%20the%20Act)&text=The%20Custody%20of%20minor%20child,(Section%20of%20the%20Act
https://thefactfactor.com/facts/law/civil_law/family_laws/hindu-laws/hindu-minority-and-guardianship-act/3591/#:~:text=Changes%20made%20by%20the%20Hindu%20Minority%20and%20Guardianship%20Act%3A&text=The%20long%20list%20of%20natural,Section%206%20of%20the%20Act)&text=The%20Custody%20of%20minor%20child,(Section%20of%20the%20Act
https://thefactfactor.com/facts/law/civil_law/family_laws/hindu-laws/hindu-minority-and-guardianship-act/3591/#:~:text=Changes%20made%20by%20the%20Hindu%20Minority%20and%20Guardianship%20Act%3A&text=The%20long%20list%20of%20natural,Section%206%20of%20the%20Act)&text=The%20Custody%20of%20minor%20child,(Section%20of%20the%20Act
https://thefactfactor.com/facts/law/civil_law/family_laws/hindu-laws/hindu-minority-and-guardianship-act/3591/#:~:text=Changes%20made%20by%20the%20Hindu%20Minority%20and%20Guardianship%20Act%3A&text=The%20long%20list%20of%20natural,Section%206%20of%20the%20Act)&text=The%20Custody%20of%20minor%20child,(Section%20of%20the%20Act
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IMPORTANT SECTIONS 

SECTION 2 

 The act is still based on the Guardians and Wards Act, 1890. These provisions are additional 

ones to the Guardian and Wards Act.  

SECTION 3 

The act applies only to the Hindus.8 The act applies to people who are- 

• Hindu by religion 

• It belongs to any extension of the Hindu religion like virashiva, Lingayat or follows 

Brahmo, Prathana or Arya Samaj.  

• Either Buddhists, Jains or Sikhs. 

• Anyone who does not belong to either Muslim or Christian, Parsi or Jew. 

• The Legitimate or illegitimate child of parents who are either Hindu or Buddhists or 

Sikh or Jains. 

• Any parent is of any religion, as mentioned above. 

• Anyone who has converted or even reconverted to the religion as mentioned above. 

SECTION 6 

This section deals with the concept of the natural guardian of the minor. The minor as a person 

and his property, his/her natural guardians, will be- 

• Father or after that mother in case of the legitimate boy or unmarried girl. 

• Mother or after her father in case of an illegitimate boy or unmarried girl 

• Husband in case of a married girl. 

But these provisions will not be effective if the minor- 

• Gave up Hinduism 

• Becomes a sanyasi or hermit. 

SECTION 8 

 
8 Section 2 of Hindu Marriage Act, 1955- who are Hindus. 



VOL. 1, ISSUE 2 

 

LEGALITY VIABILITY LAW RESEARCH JOURNAL 

 

 

 6 

This section talks about the powers granted to the natural guardians of a minor. 

• The natural guardians can do whatever they deem fit, necessary and beneficial for the 

minor. 

• They cannot do the following things without due permission of the court- 

 

▪ Cannot transfer or gift any immovable property of the minor. 

▪ Cannot sign an agreement of any minor's immovable property for more than 5 years 

or more than 1 year just after the minor attained majority.  

SECTION 9 

This section talks about powers granted to the testamentary guardians.  

• Appointed by the father by a will to be the minor's natural guardian in respect of minor 

or his/ her property except the undivided property talked about in Section 12 of the 

same Act or both. 

• The provision given in subsection (1) will not affect if the father dies before the mother. 

However, the provision will affect if the mother dies and has not written any will for 

the minor.  

• A Hindu woman or a Hindu widow is entitled to appoint a guardian for his/ her 

legitimate minor as a person or his/ her property because of the fact that the father is 

disentitled from the same.  

•  Removal of the testamentary guardian- Section 39 of the guardians and Wards Act, the 

testamentary guardian can be removed by court orders. Some of the grounds for 

removal are- 

▪ Failure in performance of duties 

▪ Incapable of completing duties 

▪ Defect in character’s case on the guardian 

▪ They are denying to stay within the local limits of the jurisdiction of the court. 

▪ Bankruptcy or insolvency 

▪ Cease to be a Hindu 

▪ Renounce the world 
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SECTION 11 

This section talks about the de facto guardians 

• De facto guardians are not entitled to get the minor’s property. 

• Ground for being a de facto guardian of a minor and dealing, disposing of is not 

allowed. 

 

 SECTION 12 

This section talks about the minor’s undivided interest in a joint family 

• If the property of a minor is a joint family is under any adult of the family, there shall 

be no appointment of the guardian regarding the same of the minor. 

• However, the High Court can appoint guardians for such minors also. The provision in 

this section will not affect the High court. 

SECTION 13 

The last section of the Hindu Minority and Guardianship Act considers the welfare of the minor 

to be of utmost importance.   

• While any appointment of being the guardians of the minor is being made, its welfare 

and other necessary things have to be kept in mind. 

• Any provisions of his Act or any other Act about guardianship of Hindus can be entitled 

to a person if the court may not deem fit for the welfare of the minor. 

 

RELEVANT JUDGEMENTS 

• In the case of JIJABHAI V PATHANKHAN9, mother and father were living 

separately. Although the father was alive, the minor daughter lived with her mother. 

The court held that the mother should be the natural guardian of the minor.  

 
9 AIR 1971 SC 315 
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• In the case of ESSAKKAYAL NADDER V SREEDHARAN BABU10, the mother of 

the minor died, and the father was not living with his children but has not renounced 

the world or has also not ceased to be a Hindu. The court held that these are not 

conditions to appoint a guardian and continue to be so and enjoy the minor’s property. 

• In the case of GITA HARIHARAN V RESERVE BANK OF INDIA11 , interpretation 

of the word “after” used in Section 6 of the act has been interpreted as “in the absence 

of”. In the absence of the father under certain situations, the mother can act as a minor's 

natural guardianinor. 

• In the case of SWAMINATHAN V NATESHA12, it was held that the natural father is 

a de facto guardian after someone else has adopted his child. However, at the same 

time, in the case of RULAMMAL V GOVINDSWAMI13, there were some fights 

between the natural father and the adoptive father as a natural inclination, the minor got 

inclined towards his natural father and wanted to live with him only. The court, in this 

case, held that as according to Section 13 of the Hindu Minority and Guardianship Act, 

1956, the child's welfare is of utmost importance. Therefore the child can live with his 

natural father only.  

• In the case of SRI AUROBINDO SOCIETY, PONDICHERRY V RAMADAS 

NAIDU14, it was held that the acts of an ad hoc guardian are null and void, and it has 

not binding on the minor. He is not the natural or the de facto guardian of the minor 

• In the case of PARAS RAM V STATE15, it was held that the father-in-law of a widow 

is a legal guardian of her. In this case, the father-in-law forcefully, without the widow's 

consent, made her marry a person who was not good. The question that arises here is 

of the welfare of the minor, which will be fulfilled when the widow is with her mother. 

However, in the present, the mother was not able to feed her daughter, as they were 

very poor. Also, being made the legal guardian, the widow’s father-in-law has the right 

to make decisions on her behalf. So, the court, after observing, held that the marriage 

of the widow to the person was valid and she should now stay with her husband. 

 
10 AIR 1992 KER 200 
11 (1970) 2 SCC 717 
12 AIR 1933 Mad 710 
13 AIR 1943 Mad 44 
14 AIR 1980 
15 AIR 1960 All 479 
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CONCLUSION 

When a guardian is entitled to the custody of a minor, it comes with great responsibility. The 

guardian has to take care of the minor. He can sue or be sued on the minor’s behalf. In a matter 

where the psychology and future of the child are of concern, the prime importance must be of the child's 

best interest. 16 

 
16 Dr Kasturi Bhagat, “A Comparative Analysis of Laws on Child Custody Under Various Personal Laws in India” 
(9th April, 2021), http://www.journalcra.com/sites/default/files/issue-pdf/24022.pdf 
 

http://www.journalcra.com/sites/default/files/issue-pdf/24022.pdf
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